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OF AN ESTATE PLAN
KENNETH L. BLAcK and SIDNEY C. WARD*

The full connotation of the term "estate planning" cannot be conveyed in a one-sentence general definition; an almost unlimited amount
could be written about the adverse situations encountered in planning
an estate and the possible procedures that can be employed to rectify
the problems presented. The term, however, does contemplate economically sound planning for the use and disposition of an individual's
property. Any estate arrangement must provide for the client during
his lifetime as well as for his beneficiaries after his death. Lifetime
investments, business transactions, real and personal property transfers, and retirement plans are as much a part of estate planning as is
the orderly devolution of property after the client's death. Too often
the normal objectives of an estate plan are frustrated because of overemphasis on one of its many component parts or failure to consider
the importance of each individually.
Unfortunately, motives of tax avoidance have focused the emphasis on estate planning for larger estates. Regardless of whether the
estate owner anticipates a succession tax problem, the unnecessary
waste and sacrifice of estate assets that usually accompanies administration can be substantially averted by appropriate planning. Trust
and insurance companies have alerted many large estate owners to the
necessity for lifetime and testamentary estate planning. The attorney,
however, should impress upon all estate owners, especially those with
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moderate or limited means, the vital importance of careful planning
for themselves and their families.
The function of the attorney in estate planning is twofold. Not
only must he draft the legally effective instruments required by his
client; he must also discharge his less obvious duty to advise an intelligent arrangement that will accomplish the estate owner's objectives by giving meaning and organization to the instruments drafted.
Proper co-ordination and development of an estate plan often necessitate procuring the advice of specialists in the fields of insurance, accountancy, and fiduciary administration; but it is the attorney who
must assemble the facts, develop and identify the adverse factors, both
present and future, design corrective procedures to eliminate or mitigate these problems, and formulate the over-all plan and put it into
effect.
This article is not intended as a critical examination of all estate
planning considerations but simply as an attempt to aid the general
practitioner in effectively accomplishing some of the objectives that
may be desired by his client. To this end the first part is designed to
analyze basic planning problems and to suggest general procedures
that should be considered by the attorney if he is to produce an effective estate plan for his client. The second part will cover in detail
the more common estate adverse factors and the various corrective
procedures that can be employed to counteract them.
DEVELOPMENT OF AN EsTATE

PLAN

Since an estate plan is a personal matter, it must be tailored to
fit the particular problems and objectives of the individual estate
owner. Although the basic purpose of estate planning is to enable the
owner of property to effectively direct its disposition upon his death
and to preserve the maximum portion of the property during its
transferal, the estate planner's task also includes a variety of secondary
objectives and purposes. He must devise a flexible plan that may be
applied under the changing circumstances and conditions that occur
after the death of the estate owner. He must formulate a plan that
will insure the smooth flow of the property to the owner's beneficiaries,
and he must consider the estate owner's remaining years before his
death. If the attorney keeps in mind the fact that estate planning is
based on the idea of an over-all picture rather than a series of snapshots, he will be in a position to render valuable service to his client
and the client's beneficiaries.
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Phases of Eveiy Plan
One of the most common faults of an estate plan -and one that
almost inevitably results in its failure - is incorrect placing of emphasis. It should constantly be kept in mind that there are three separate
and distinct periods that must be covered if an estate plan is to be
effective. The first of these, and the one most commonly overlooked,
embraces the remaining life of the estate owner; the second consists
of the administration following his death; and the final period follows
disposition of the estate to the beneficiaries. None of these periods
should be overlooked or overemphasized; they must be considered
separately even though the corrective procedures employed to eliminate or mitigate adverse factors will frequently overlap.
The Owner's Lifetime. An integral part of every estate plan is
adequate provision for the estate owner's lifetime, particularly during
retirement. In recent years there has been a large amount of federal
and local legislation in connection with retirement plans. On the
federal scene there has been a marked tendency in tax legislation to
favor private retirement and pension plans as well as social security.
It is imperative that the estate planner consider the various available
benefits in relation to the estate owner's personal plans and objectives.
The attorney will often find that the methods currently employed by
the client in the management of his affairs are detrimental to his objectives and need revision. He may also find that the client may be
unaware of the estate and income tax savings that are available through
the use of inter vivos gifts. The possible income tax advantages alone
are sufficiently important to warrant intensive study of the applicable
provisions of the Internal Revenue Code.
Another obviously important phase of lifetime planning is building the machinery that is to be employed to attain the objectives of the
estate owner. Gifts, business purchase agreements, insurance programs,
and many other procedures must be formulated and put into effect.
Reorganization may be necessary from time to time to keep the estate
plan current, since most estate owners do not realize that the plan is
affected by changing factors and conditions. In this regard the estate
planner's responsibility continues throughout the lifetime of his
client.
Administration Period. During the period of administration an
estate will be materially reduced by the payment of debts, claims, fees,
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costs of administration, and any succession taxes that become due and
payable by reason of the estate owner's death. The shock of learning of
the cost to an estate that occurs upon the death of the owner is often
a persuasive awakener to the client who feels that he does not need
the services of an estate planner. It is during this period of administration that the estate liquidity problem arises; adequate cash must
be available to pay transfer costs. To meet this need for cash, assets
that have furnished income to the estate owner and his family during
his lifetime may have to be sold. Even if it is not necessary to sell these
assets, the absence of an effective estate plan can tie up the income
during the period of administration, thereby depriving the beneficiaries of funds at a time when they may be needed most.
Post-AdministrationPeriod. The ultimate success or failure of an
estate plan will be measured by the end result that becomes evident in
the state of post-administration. If it has been necessary to liquidate
prime income-producing assets to finance the second period of the
plan, the objectives of the estate owner will probably not be attained.
Unfortunately it is too often found that a decedent's family receives
a great deal of property that produces little or no income. Even in
the event that some incoming-producing assets are preserved for the
family, the estate plan may still partially fail unless the net beneficiary
income, rather than the gross income, is taken into consideration. It
is obvious, therefore, that the estate plan must be carried past final
distribution.
Planning a ParticularEstate
Probably the most effective technique in planning a particular
estate is that of theoretically taking the estate, as it currently exists,
through the various stages of administration and distribution. By
proceeding in this manner the estate planner will identify the adverse
factors as they occur. The difficulties and shortcomings in the present
estate asset arrangement will appear in the simulated devolution of the
assets from the estate owner through administration to the ultimate
beneficiaries.
It is essential that the attorney have complete data on the estate
owner's affairs and assets. Sometimes the attorney is hesitant to probe
into the client's personal business as deeply as is necessary to form the
basis for estate plan recommendations. If the client is impressed with
the need for adequate factual information, however, he will usually
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co-operate in familiarizing the attorney with his financial and family
situation. One of the most helpful methods of obtaining this information and eliminating oversights is by the use of a prepared check list
of possible assets, liabilities, and family data.'
Inventory of Assets. For purposes of the estate plan, assets may be
classified as those that are a part of the administrative estate and those
that are exempt or will pass outside administration, whether by survivorship, trust, contract, or other means. The major costs of administration are determined by the value of the assets in possession of
the personal representative. 2 Each asset should be given its current
market value if practicable; but, since it is sometimes difficult to place
an accurate valuation on certain types of property, the estate planner
must often rely on a good-faith appraisal by the estate owner.
Classificationof AdministrativeAssets. The second step is to classify
the administrative assets into three categories: those that represent cash,
those that are to be converted into cash, and those that are to be retained if possible. Conversion of certain assets into cash may be required because of the nature of the assets themselves; mere retention
might unduly depreciate the property. Also, conversion may be required by an existing law, agreement or contract or for purposes of
distribution. A schedule based on these classifications will indicate
the total cash already available for liquidation of estate liabilities. It
may be necessary to reconsider the conversion and retention columns
after more accurately determining the cash requirements of the estate.
Computation of Debts and Claims. Another schedule should contain an approximation of debts and claims that will be ultimately deducted from the value of the gross estate before succession taxes are
computed. 3 Estimates and assumptions must be made 4 in connection
with income and property taxes, funeral and last illness expenses, and
'See check list and data sheet, Black, Lifetime and Testamentary Estate Planning:
1, 4 U. FLA. L. REV. 1, 7 (1951).
-2FLA. STAT. §734.01 (1955).
3Irrr. REv. CODE OF 1954, §§2053-54.

4As a rule of thumb for the Florida practitioner, funeral and last expenses may be
arbitrarily set at $2,500. Administration costs may be computed as follows: estates
under $50,000, 10%; $50,000 to $100,000, 7%; over $100,000, 5%. In case of intestacy,
the probable costs will be increased approximately 2%; if bond will be required of
the personal representative, add another 2% to the above figures.
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administration costs. A separate list should be made of assets that will
qualify for the marital deduction.3
Computation of Estate Taxes. The fourth step in the analysis is
computation of estate taxes. The inventory valuation of assets will not
control; certain procedures are followed by the Treasury Department
in revaluing assets for estate tax purposes. 6 Although the personal
representative may value assets as of the date of death or one year later,
the estate planner must use the current value. In actually computing
the tax for purposes of planning an estate, it is necessary to consider
two alternatives. First, assuming that the estate owner predeceases
his wife, the schedule may be set up as follows:
Gross estate
Less §2053 deductions
Adjusted gross estate
Less marital deduction
Net estate
Less exemption
Net estate for tax purposes

$
$

$
60,000.00

The final figure forms the basis for computation of the maximum
federal estate taxes imposed upon the estate.
Still assuming that the estate owner predeceases his wife, taxes
should be figured at her death as follows:
Wife's present estate
Inherited from husband
Gross estate
Less §2053 deductionsNet estate
Less exemption
Net estate for tax

$

$

60,000.00

$

By adding the total estate taxes and section, 2053 deductions in
5See INT. REV. CODE OF 1954, §2056.
6See U.S. Treas. Reg. 105, §81.10 (c), (d) (1948); Black, Lifetime and Testamentary
Estate Planning:II, 4 U. FLA. L. REv. 177, 191 (1951).
'Assume that these deductions will be 10% of her gross estate.
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both estates the estate owner can be shown a close approximation of
the total transfer cost to his children or other ultimate beneficiaries
under the current estate asset arrangement.
A second computation of the taxes, assuming that the wife predeceases the estate owner, should be made. In the normal case the
husband will have a larger estate than his wife; the predecease of the
wife will make it impossible for the husband to take advantage of the
marital deduction if he does not remarry, and the resulting increase
in the tax on his estate will decrease the property distributable to the
ultimate beneficiaries. The importance of the second computation
cannot be overemphasized because of the substantial loss of property
that usually occurs when the husband survives and the marital deduction is lost to his estate.
Liquidation of Liabilities. The fifth step is to schedule the liquidation of estate liabilities. The total cash available for this purpose
will include the cash and convert column from the conversion schedule
and any estate income that may have accrued since death. In totaling
the estate liabilities the estate debts and claims are added to the succession taxes, estate income tax, and the family allowance that is to
be paid out by the personal representative during administration of
the estate. This comparison of estate cash with estate liabilities will
show either a surplus of residual estate cash or a deficit, which must
be made up by conversion of more assets.
Distribution. The next step in the analysis of the existing situation
of the estate owner is distribution according to his will or the laws
of intestacy. The property shown in the retention column of the
schedule prepared in the second step of the analysis plus any residual
estate cash will comprise the assets available for distribution by the
personal representative.
Summary of Principal and Income. The final step is the preparation of a summary of principal and income that will be in the hands
of the beneficiaries after distribution. For proper perspective the
separately owned property of each beneficiary should be included in
the summary, along with some characterization of the financial status
of the individual beneficiaries. The amount of principal and the income from each asset should be projected. A comparison in each case
of the total income less the fixed charges, such as realty tax, property
maintenance, mortgage amortization, and income tax, will give a true
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picture of the approximate standard of living that the beneficiary
will enjoy after the administration and distribution of the estate.
COMMON ADVERSE FACroRS; CORRECTIVE PROCEDURES

As can be seen from the procedure followed by the estate planner,
a complete factual picture must be made available to him. The adverse factors present in the existing situation will appear in the administration simulated by the various schedules. When all these adverse factors are identified, the estate planner is faced with the task
of providing remedial procedures to eliminate or mitigate them. The
selection of valid and effective corrective procedures presents the
real challenge to the estate planner. To meet this challenge effectively
he must be familiar with various phases of the law. Wills, gifts, trusts,
purchase agreements, powers of appointment, and many other devices are available to implement an estate plan; the attorney's job is
to use them to effectuate the estate owner's objectives.
In most instances there are several alternative methods available.
The device ultimately employed must be appropriate in light of the
over-all scheme, and it must be legally and economically sound. The
following discussion will treat the most common adverse situations encountered, together with effective corrective procedures that can be
employed by the estate planner.
Inadequate Wills
The estate owner's will may be the primary instrument of his
estate plan or it may be one of several devices designed to carry out
his objectives. Its basic purposes in either event are to reduce estate
taxes and costs of administration and to provide for ultimate distribution of the owner's property according to his wishes. Both the
estate owner and his spouse should have reciprocal wills designed to
effectuate their joint objectives, since frequently the advantages of
an estate plan for one spouse are nullified by absence of the complementary will. Estate taxes can be reduced to a minimum in both
estates through optimum use, in carefully drafted dispositive provisions, of the marital deduction provision of the code and other taxsaving devices. It is also important that the proper powers be given
to the personal representative to administer the estate for the greatest
advantage to the beneficiaries and to carry out the terms of agreements
made by the testator.
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In the most common situation encountered the husband owns most
of the family assets. The following skeleton outline of a will is indicative of possible methods of conserving estate assets.
(1) Indicate the domicile of the testator.
(2) Leave tangible personalty to the wife by outright bequest;
provision should be made for bequest to the children in
the event she predeceases the testator.
(3) Direct the executor to pay all legal debts and claims including ad valorem taxes if desired by the testator, to
pay all succession taxes out of the residual estate unless
payment is made from some other source, and not to require apportionment of succession taxes. The marital deduction portion must not bear the tax burden in any event.
(4) Direct the executor to set aside from the assets in his possession an amount that, when added to any bequest to the
wife and any assets passing to her outside the will that already qualify for the marital deduction, will comprise
fifty per cent of the adjusted gross estate. These assets can
be left to the wife either outright or in trust with its entire
net income payable at least annually to her for life. If
given in trust, the trustee should have the power to invade
the corpus for the benefit of the wife if her needs exceed
the net income. In order for this trust to qualify for the
marital deduction it is essential that the wife be given the
power to dispose of the assets either during her lifetime
by deed or at her death by will in favor of her estate or
whomever she desires.8 The remainder may be made payable over to the children in the event that she fails to exercise the power.
(5) All the rest and residue of the estate should be left in trust,
with the income payable to the wife for life if she needs
it. The trustee should be given power to invade the principal for the health, education, maintenance, and support
of the children. The present standard of living may be
established as the gauge, or the trustee may be allowed to
invade the corpus in his sole discretion. The remainder
can be passed to the children upon the wife's death. If
the income from the marital deduction trust is sufficient
sINr. REv. CODE OF 1954, §2056 (b) (5).
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to support the wife, the income from this trust may be made
payable to the children if the testator so desires. The estate
owner may prefer, however, that the income from the trust
be made payable to the wife, children, or others, entirely
on the basis of need and in view of all other assets and income receivable by each. In this case a "sprinkle income
trust" should be established, allowing a completely impartial and disinterested trustee to distribute the income
on the basis of a definite standard set forth in the will.
Since the beneficiaries do not have a vested right to the
income, only the income that is actually distributed to a
beneficiary will be taxable to him.9 Accumulated income
will be taxed to the trust as a separate entity, subject to an
exemption and deduction allowance. 10 In setting up an accumulated-income trust the planner should also consider
the five-year throw-back rule applicable to subsequent distributions of the accumulations.",
(6) If the estate includes a business interest that is either a
sole proprietorship or a partnership, the will must contain
proper dispositive provisions to effectuate the estate owner's
desires. It is important that specific directions and proper
powers be given to the executor so that he can administer
the business interests in an expeditious manner; their utility should not be lost to the estate and beneficiaries because
of lack of provisions in the will to meet the complications
of administration.
Wife's Possible Predecease. Even though the wife does not have a
substantial estate of her own, she should have a will leaving her household effects and furniture to her husband if he survives her. All her
other assets should pass to her ultimate beneficiaries without entering
the husband's estate. This can be done by outright bequest to the
children; or, if the assets are of substantial amount, they can be left
in trust, income payable to the husband for his life with remainder
over to the children. As an alternative, the income may be made payable to the children until they reach majority, with the remainder
or corpus payable to them at that time. In bypassing the husband's
9See

INr. REv. CODE OF 1954, §662.
lOINT. REv. CODE OF 1954, §642.
"1INT.REv. CODE OF 1954, §666.
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estate by use of this type of provision, the marital deduction is of
course lost to the wife's estate in the event that she predeceases him.
The object of this arrangement, however, is to eliminate an unnecessary estate tax in the widower's estate. If the wife's estate is relatively small and the husband's is large, the gain from use of the marital
deduction in her estate would be more than offset by the higher
taxes placed against his estate because of the addition of her assets
to his; the result would be a net loss to the ultimate beneficiaries.
If the wife owns insurance on the life of her husband, the policies
should be specifically bequeathed to the children, with direction to
the executor that he pay premiums as they become due during the
period of administration. In the absence of such a provision the personal representative will be forced to cash in or sell the policies in
order to preserve their value to the wife's estate.
Substantial Equality of Estates. Occasionally the estate planner is
faced with the situation in which both the estate owner and his wife
are possessed of substantial assets. This generally presents a difficult
problem, and it is almost impossible to recommend a general type
of will that would be applicable. In order to plan either of these
estates effectively it is essential that many factors be considered, for
instance:
(1) the value of each estate,
(2) the ages of the estate owner and his wife and their physical
condition,
(3) the value of the liquid assets in each estate and how the
liquidity compares with the estimated cash need,
(4) the income tax problems that will face the survivor,
(5) the ages, capabilities, and characteristics of the children,
if there are any,
(6) gifts that have been made in the past,
(7) the needs of the estate owner and his wife and the primary
objectives of each.
One general observation can be made. If the two estates are of the
same approximate size and the income from each estate is ample
to maintain either one independently of the other, it probably will
be advantageous taxwise for each estate owner to have a will that
passes his or her property outside the estate of the surviving spouse.
This procedure necessitates an assumption that there are sufficient
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liquid assets in each estate to meet the debts, claims, and taxes accruing
at the death of the owner.
Tenancies by the Entireties
In many estates property is held either in tenancy by the entirety
or in joint tenancy with survivorship. It is usually more advantageous
to hold assets in the sole name of the person furnishing the purchase
price of the property, but in some instances there are imposing legal
and practical reasons for holding property in either type of tenancy.
For example, if the family residence in Florida is held in the sole
name of the husband as head of the family the property will descend
by statute to his wife for life and at her death to his lineal descendants,1 2 thus limiting the wife's control over the property. This nay
result in a hardship on the wife if she desires to sell the property,
which is often necessitated by the fact that her husband's death drastically reduces family income, while the cost of the property maintenance may become prohibitive. If the children are minors, it will
be necessary for her to have a guardian appointed for them in order
to pass good title to the property and to hold their shares of the proceeds until they reach majority. The value of their remainder interest
in the residence will be tied up until that time. By holding the
residence in tenancy by the entirety the title will pass in fee simple
to the survivor upon the death of a spouse. The survivor is thus given
unrestricted control over the property. If a substantial amount of
property is held in tenancy by the entirety or joint tenancy with survivorship, however, adverse tax consequences may result.
Tenancies Created Before 1954. Prior to 1954, when assets were
placed in either tenancy by the entirety or joint tenancy with survivorship, gift tax resulted unless each of the tenants contributed a certain
share of the purchase price;' 3 in the tenancy by the entirety title the
shares had to be based on the life expectancy of each tenant. For example, if a husband placed the title to the property in the names
of himself and his wife and furnished the entire purchase price, a gift
to his wife of a portion of the property resulted; the value of the gift
was determined by actuarial tables based upon the respective ages of
the husband and wife. If the wife was younger than the husband the
12FLA.

STAT. §731.27 (1955).

13U.S. Treas. Reg. 108, §86.19 (h) (1943).
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gift was more than one half the value of the property, since the probability was that she would survive him and succeed to the fee simple
title. There were three adverse tax consequences in such a transfer
that are significant today because of the many situations in which
tenancies by the entireties or joint tenancies with survivorship were
created before 1954:
(1) In determining whether a gift was made the intent of the
husband was considered irrelevant; the criterion was solely
whether a transfer had occurred. Further, if no gift tax
return was filed at the time of transfer the statute of limitations would not run against assessment and collection of
the tax if a gift was made; and upon the husband's death
the Government could assess his estate for the back gift taxes
plus penalties and interest in the absence of proof that the
surviving spouse had contributed to the purchase of the
property.
(2) Before and after 1954, for income tax purposes a donee in
case of sale of gift property took the same basis that the
donor had. Therefore in the above example if the wife
desired to sell the gift property she would have to use the
basis - usually cost- that the property had in the hands
of the husband. If the property had appreciated in value,
the sale might result in a substantial taxable gain to the
donee, whereas had the property passed to her via the husband's will her basis would be the fair market value at the
husband's death, and little or no taxable gain would occur
from the sale.
(3) The entire value of the jointly-held property is includible in
the estate of the first tenant or joint holder to die unless
the personal representative can prove that the survivor
contributed to the purchase other than by gift. Thus, in
those estates in which the estate owner has made the entire
contribution to jointly-held property, its full value will
be includible in his estate for estate tax purposes. Seemingly
the situation is mitigated by the fact that if the wife survives her husband tenancy by the entirety assets automatically qualify for the marital deduction. This is a questionable blessing in many estates, however, since the maximum
marital deduction allowable is only fifty per cent of the
adjusted gross estate and often the value of tenancy by the
entirety assets exceeds the maximum marital deduction
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allowed to the estate. When this occurs the excess may be
subject to estate tax in both estates, since at the wife's later
death all assets that have been jointly held will be includible at full value in her estate.
1954 Tax Changes. The Internal Revenue Code of 1954 made
two significant changes in regard to the taxation of property acquired
outright upon the death of a co-owner because of survivorship rights.
When the date of death was after December 31, 1953, survivor or
survivors are treated as having acquired the property in question from
the decedent at death,34 provided the entire value of the property is
required to be included in the decedent's gross estate.' 5 The effect
is to give the survivors a new basis equal to the fair market value of
the property at death or on a date one year after death, depending
upon the valuation date used for estate tax purposes. Of course this
section will not afford survivors a new stepped-up or otherwise altered
basis if the value of the property need not be included in the decedent's estate for estate tax purposes. A problem of allocation will
arise when the value of such property is only partially includible.
The second change concerns real property only. A transfer of real
property into tenancy by the entirety after the effective date of the
1954 code will not be considered a gift even though one spouse made
no contribution to the acquisition of the property unless (1) the
donor elects to treat it as a gift and files a gift tax return, or (2) the
title is terminated during the lifetime of both spouses and the noncontributing spouse receives some part of the proceeds.' 6 The relief
granted under the income tax section applies to tenancy by the entirety as well as to joint tenancy with survivorship in both real and
personal property. The gift tax section applies only to real property
and is limited to real property held in tenancy by the entirety or
joint tenancy with survivorship between husband and wife. In all
events, however, such transfers are still subject to adverse estate tax
consequences when the value of such assets exceeds the maximum
marital deduction allowable in the estate of the first to die.Y7
In the event that tenancy by the entirety assets are of such value
that an estate tax problem will exist in the survivor's estate, two pro4

INT. REv. CODE OF 1954, § 1014 (b) (9).
1954, §2040.
16INT. REV. CODE OF 1954, §2515.
17INT. REv. CODE OF 1954, §2040.
i

15INT. REv. CODE OF
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cedures are available to eliminate this adverse factor. First, husband
and wife can transfer these assets into a corporation, in return for
stock to be held individually. Second, a transfer can be made of the
assets into an inter vivos trust, with a share of the income reserved to
the estate owner and a share reserved to his wife for their respective
lifetimes and a power of appointment reserved to each over his or her
portion of the trust corpus. Each will be divested of control over
the other's interest in the principal, but the survivor will receive
the entire income from the trust for life. Either procedure will effectively dissolve the joint title, preserve the property for the husband
and wife as effectively as the former title, and at the same time eliminate the adverse estate tax consequences.
Death of Wife Prior to Husband
When the husband owns practically all of the family assets he can
substantially reduce the amount of estate taxes imposed upon his
estate upon his death by utilizing the maximum marital deduction
allowable in the transfer of his property. All of the assets transferred
to the wife, together with her individual assets, will be included at
her death in her estate for estate tax purposes. Usually the combined
tax imposed upon both estates will be less than that imposed on the
husband's estate when he outlives his wife and leaves his entire estate
to his children. For example, suppose that the estate owner possesses
an estate valued for estate tax purposes at $140,000. A deduction of
$20,000 for estate debts and claims will leave an adjusted gross estate
of $120,000. By use of the marital deduction the estate owner can
transfer $60,000 of the estate assets tax free.' 8 Since a $60,000 exemption is allowed before determination of the taxable estate, 0 the estate
owner will not have a taxable estate. The $60,000 transferred to the
wife under the marital provision will be added to her individual
$10,000 in assets to give a gross estate of $70,000 at her death. If the
debts and claims against her estate amount to $10,000, she also will not
have a taxable estate, since the $60,000 exemption will erase her adjusted gross estate of $60,000. Assume, however, that the wife predeceases the estate owner and he does not remarry. At his death he
will again have an estate of $140,000 and debts and claims amounting
to $20,000, leaving the same adjusted gross estate of $120,000. But,
iSINT. REV. CODE OF 1954, §2056.
'DINT. REV. CODE OF 1954, §2052.

https://scholarship.law.ufl.edu/flr/vol9/iss4/1

16

Black and Ward: Development and Implementation of an Estate Plan
UNIVERSITY OF FLORIDA LAW REVIEW
since the marital deduction is not available, the husband's estate will
be reduced only by the exemption of $60,000, leaving a taxable estate
of $60,000, on which the estate tax will be $9,500.20
From the above example it is apparent that the estate tax will be
increased by approximately $9,500 if his wife predeceases him, because
of the loss of the marital deduction. The penalty of course will be
borne by the children or other beneficiaries. There are two simple
methods that can be used to mitigate this estate tax penalty. If the
value of the estate owner's assets is not so large as to make either the
amount of gift taxes or the number of years required for economical
transfer prohibitive, assets of approximately one half of the value of
the estate can be transferred outright to the wife during the estate
owner's lifetime. Wills can then be prepared for both husband and
wife whereby the assets of each bypass the other's estate for estate tax
purposes. This can be effected in each will by (1) leaving the assets
in trust with the income payable to the survivor for life with the
remainder over to the children or other beneficiaries, (2) leaving the
assets outright to the children or other beneficiaries, or (3) the appropriate use of powers of appointment.
If the wife is insurable, a second method of offsetting this estate
tax penalty is through the purchase of insurance on her life in the
approximate amount of the penalty. If the children are minors, the
estate owner should apply for the insurance and name them owners
and beneficiaries of the policies. He can then make annual gifts of
cash to his children to enable them to pay the premiums until such
time as they can assume the payments themselves.
To assure payment of the premiums after his death, the estate
owner can provide in his will that in the event he predeceases his
wife a certain portion of his assets shall be placed in a testamentary
trust, with the income to be used to pay the premiums on the children's policies. The insurance policies will not be considered a part
of the estate of the husband or of the wife for estate tax purposes, since
the "incidents of ownership" are in the children.21 If the estate owner
does not desire to purchase the policies for the children outright, he
can establish a life insurance trust for them. This trust should be so
drafted that it will qualify as a transfer of a present interest under
the code. 22 Of course if the children are of age and have sufficient in20INT. REV. CODE
2

oF 1954, §2001.
1954, §2042.
1954, §2053 (b), (c).
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come of their own they can purchase insurance on their mother's life
in the amount of the penalty and name themselves as beneficiaries.
In the event the wife does predecease the estate owner, the children will have the cash proceeds of the insurance available to pay the
increased estate taxes occurring at the estate owner's death. If the
wife survives him the children can continue the insurance if they wish,
or they can convert the policy into paid-up insurance of a sufficient
amount to pay the reduced estate taxes that will be imposed on their
mother's estate at her later death.
Lack of Liquidity
In most estates, large or small, there is a minimum of cash or of
assets that can be readily converted into cash. In too many of these
estates bank accounts and government savings bonds are held in the
joint names of husband and wife; thus the cash or cash equivalent that
is in the estate does not pass into the possession of the personal representative. The debts and claims owed by the estate owner, the cost
of administering his estate, funeral and last expenses, attorney's fees,
and at least a part if not all of the succession taxes due must be paid
by the personal representative from the assets of the estate that pass
into his possession. When most of the assets that he receives are nonliquid, a forced sale of some of them is necessary to meet these obligations. Ordinarily the asset easiest to sell or the one that will bring a
price nearest its fair market value will be one that will produce the
most income, which therefore should be preserved for the beneficiaries.
Consequently, providing adequate cash or cash equivalent to pay
estate debts, claims, and succession taxes is an indispensable part of any
estate plan.
Chattel or real property mortgages may create a liquidity problem
in the estate. If the liens are purchase money mortgages they will not
create a need for cash in the estate unless there is a direction in a will
to pay the mortgage, or unless the mortgagee files a claim on the note
against the estate to obtain security in addition to his mortgage lien
on the property. Nevertheless, a purchase money mortgage will be
an adverse factor. Since the purchase money mortgage follows the land
to the beneficiaries, their net income must suffer the burden of the
amortization payments until they are finally paid.
A combination of procedures can be used to solve the estate liquidity problem. If the estate owner is insurable, insurance should be obtained on his life in the approximate amount of the debts, claims, liens,
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and succession taxes that will be imposed upon his estate after his
death. The estate owner should use the type of life insurance particularly designed to fit his situation. For example, if an estate owner
has a loan that will become due five years from the time it was made,
the principal amount should be covered by a five-year term policy.
If there is a mortgage on real property securing a note payable on a
monthly basis for a period of fifteen years, the obligation should be
funded by a decreasing term life insurance contract. Estate debts,
claims, and succession taxes that are constant or increasing should be
23
funded by some basic form of life insurance contract.
In addition to the purchase of life insurance, the estate owner
should arrange for part of his investments to be in listed and marketable stocks and bonds. This type of investment will add needed liquid
assets to his estate as well as provide the securities required for his
own retirement portfolio. If a close corporation interest is involved
and the estate owner is an employee of the corporation, it may be that
such an investment program can be developed through the medium
of a profit-sharing trust.
Improperly Arranged Life Insurance
The possibility that life insurance is being improperly arranged
and held is a factor worthy of diligent attention by the estate planner.
Such things as the inflexibility of settlement agreements or contractual arrangements with the insurance company, the desirability of
utilizing trust devices to insure availability of the proceeds to the
estate, and tax advantages that accrue to certain types of ownership
are influential factors in every estate plan. These and other related
problems are treated at length in another article;24 therefore this
casual mention is intended only to alert the attorney to the existence
of another adverse factor with which he must cope.
Business Interests
When formulating an estate plan consideration must be given to
the adverse factors that arise because of ownership of business interests.
Whether the interest is a sole proprietorship, partnership, or a close
23For a discussion of insurance plans available for this purpose, see Hammer,
The Role of Life Insurance, p. 442 infra.
24See Hammer, supra note 23.
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corporation, decision must be made as to its disposition or continuation. Following this decision, plans must be made looking toward the
most effective method of either liquidating or continuing the business.
Either side of the coin raises further problems, such as buy-and-sell
agreements on one side or finding managerial talent on the other.
All of these problems must be met by the planner if he is to give effect
to the objectives of the estate owner with a minimum of expense and
delay. No effort beyond pointing out that problems relative to business interests create adverse factors that must be given consideration
will be made here, since the subject is discussed in detail in another
article of this symposium.25
Beneficiary Income and Fixed Charges
In analyzing an estate the planner subjects the current assets to a
hypothetical administration; the simulated post-administrative estate
will show, with reasonable accuracy, the distributable estate available
for the beneficiaries. The projected value of these assets may give a
distorted picture, however, in that the economic gain to the beneficiaries is in reality the net income receivable by them after deduction
of fixed charges. If this income is to have real utility to the family
or dependents it should not be subject to wide fluctuation; their living
standards will be based upon the amount of income they will receive
during both inflationary and deflationary economic periods. Thus the
investment portfolio should consist not only of investments that will
bring a fixed return but also those that will reflect the fluctuations of
economic cycles.
When possible the estate planner should consider the incomeproducing assets of each beneficiary, together with those that will be
ultimately received from the estate owner; the total net income after
fixed charges will then indicate the economic position of the individual beneficiary. Income should be computed at a period of lowest
return in order to determine its adequacy. Among the fixed charges
that usually have to be paid each year by the beneficiary are realty
taxes, property maintenance costs, mortgage amortization payments,
rental on unexpired leases, premiums on insurance policies, intangible taxes, and income taxes. Whether the net income remaining
will be adequate for the beneficiary's need will depend upon the
standard of living desired for him by the estate owner. If there is
2-See Anderson, Disposition of Business Interests, p. 459 infra.
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any question of the beneficiary's ability to manage his own investments, the estate owner may direct that the distributive share of that
beneficiary be left in trust.
The Estate Owner's Retirement
Unless properly advised by the estate planner, an estate owner
may plan his estate solely for the benefit of his beneficiaries and completely fail to provide for his own retirement years. Too often the
estate owner will transfer, to his later detriment, his best income-producing assets for the purpose of avoiding death duties; upon retirement he is likely to become dependent upon those to whom he has
transferred these assets. Every estate plan must take into consideration
the fact that the estate owner may eventually retire. In this respect the
investment portfolio is of vital importance. An adequate portfolio
should contain the types of investments outlined below. Assume
that each of the three categories given will contain approximately
one third of the estate owner's total investments.
Fixed Income. In the interest of stability the portfolio should
include investments that will return a fixed rate of income regardless
of the fluctuations of the business cycle. Examples of investments
in this category are retirement income insurance, annuities, and government, state, county, and municipal bonds. Regardless of the condition of the economy, this type of investment will return a fixed income that should be calculated by the planner to produce minimum
income needs; however, investment of all estate funds in this category is not prudent, since the return is inflexible.
Stocks. Listed investment stocks lend flexibility to the estate
owner's income. During economic periods when the purchasing power
of the dollar is low, income return on this type of investment is high.
Thus, in inflationary periods when income from fixed return investments may be inadequate, the returns from this type increase.
Rental Realty. In this category business rental realty is generally
preferable because heretofore it has not been subject to government
controls. Although income return from this type of asset also varies
with economic cycles, it is less sensitive to change than stocks. Rental
realty investments require more activity on the part of the estate
owner; naturally his individual characteristics will influence the ex-
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tent to which such investments should be made. Activity and responsibility during retirement, however, are often important positive
factors in the mental and physical health of the estate owner.
Space does not permit discussion of many other adverse factors
with which the estate planner will be faced, but the situations treated
above have been found to be the most common in estates of all
sizes. Additional consideration must be given to problems as they
appear in the individual plan. For example, it must be remembered
that the estate owner's wife may elect dower; provision should be
made for this contingency. Elimination of the necessity for ancillary
proceedings will reduce administration costs. Provision must be made
for the care of livestock during administration if that type of property is a part of the estate. The method of payment for business
interests under purchase agreements should be considered with reference to possible income tax advantages.26 Problems of valuation are
always present, especially when collectibility of accounts receivable
must be considered. All these factors and others will influence the
corrective procedures to be employed in a particular estate.
Estate planning practice has grown rapidly in recent years and will
continue to grow as more estate owners are reached through the advertising of trust departments and insurance companies. The attorney should keep abreast of current planning techniques and procedures. Constant changes in federal and state laws, especially in
the tax area, require periodic review of existing plans; if changes
are advisable the estate planner should inform the client of his recommendations. Perhaps no other legal service rendered for a client can
give the attorney more satisfaction than skillful and effective estate
planning.
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0INT. REV. CODE OF 1954, §§731-51.
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